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SHRA A SCHEINDLIN, U S.D.J.:

Def endant Mari o Panduro has noved for downward
departures based on extraordinary famly circunstances and
Application Note 15 to United States Sentencing Quidelines
(“U.S.S.G”") § 2D1.1. In addition, Panduro has argued for a
m nor role adjustnment pursuant to U S.S.G 8§ 3Bl.2(b). Lastly,
Panduro has objected to the Governnent’s determ nation of drug
quantity. Because there were disputed issues of fact, a Fatico
heari ng was held where tape recordi ngs of a nunber of
conversations between Panduro and others were received in
evidence. Both parties submtted post-hearing nenoranda. | have
al so reviewed the presentence report (“PSR’).

Based on this record, | conclude that the base offense
| evel is 34 because defendant’s co-conspirators only agreed to
buy 35 kil ogranms of cocaine, rather than the 70 kil ograns
suggested in the PSR and urged by the Governnent. Furthernore,
defendant is entitled to a three-1evel downward departure based

on Application Note 15 and the overly generous credit terns



extended by the | aw enforcenent officials involved in this
reverse sting operation. Finally, defendant is not entitled to a
m nor role adjustnment or a downward departure based on
extraordinary famly circunmstances. These issues will be
di scussed in turn.
l. BACKGROUND
A The Transaction

Def endant was arrested as a result of a reverse sting
operation, see infra Part |I1.A organized by Special Agent Rhett
Fonseca (“Agent Fonseca”). It all started when Panduro called a
long-tine friend, Carlos Martinez, in Peru. See Transcript of
Fatico Hearing, April 12, 2001 (“4/12/01 Tr.”) at 9 (Testinony of
Mari o Panduro). During this conversation, Carlos Martinez
menti oned a person called Junior who was | ooking for soneone in
the United States to buy drugs. See id. at 10. Even though
Pandur o di scl ai ned knowi ng anyone who could help Junior, he
recei ved a phone call from Junior in m d-Decenber of 1999. See
id. at 11. Junior informed Panduro that he had 70 kil ograns of
cocaine in Mam and that he was | ooking for a buyer. See id. at
12. Desperate for noney, Panduro got in touch with co-defendant
Al berto Bare, a bar room acquai ntance. See id. at 12-13. Bare
expressed interest in the deal and nentioned another potenti al
purchaser, Ezequiel Inoa. Meanwhile, Junior introduced Panduro

to soneone named Lorenzo who told Panduro that the drugs had been



noved to Seattle, Washington. See id. at 17-18. At this point,
Agent Fonseca entered the scene posing as “Carlos,” the person
purportedly in possession of the drugs. See id. at 18.

On January 5, 2000, Carlos had a tel ephone conversation
wi th Panduro. See id. During this conversation, Carlos and
Panduro di scussed price and quantity. See Defendant’s Exhibit A,
Jan. 5, 2000 Tab (“1/5/00 Tr.") at 3-4. Wen Carl os asked “how
much quantity are you |looking for?,” Panduro replied “1’d say 40
exactly. And we can even buy the 60 fromyou, brother.” Id. at
3. Carlos then infornmed Panduro that the price for 40 kil ograns
was different than the price for 70 kilograns.! See id. Carl os
proposed a price of $16,000 per kil ogram whi ch Panduro accept ed.
See id. at 6. Toward the end of the conversation, Carlos asked
Panduro whet her they were tal king about 70 kil ograns to which
Panduro responded “Wll, alright, so . . . I'’mgonna call. Let ne
call you back. Ckay?” |Id. at 8.

On January 11, 2000, Panduro and Ezequiel Inoa flewto
Seattle to discuss the details of the proposed transaction with

Carlos. See 4/6/01 Tr. at 20. At that neeting, Panduro and | noa

! The quantity increased by 10 kilograms due to a
m sunder st andi ng on the part of Agent Fonseca. |n Spanish, 60 and
70 are simlarly pronounced and Agent Fonseca thought Panduro had
said 70 kil ograms i nstead of 60. See Transcript of Fatico Hearing,
April 6, 2001 (“4/6/01 Tr.”) at 59 (Testinobny of Agent Fonseca).
This error serves to highlight the arbitrary nature of the drug
quantity under discussion.



expressed their interest in purchasing 70 kil ograns. For
exanple, during the early part of the neeting, Carlos asked,
“W're tal king about 16,000 . . . per kilo. Yes. If you buy 70
kilos,” to which Panduro responded, “For 70, exactly.”

Def endant’ s Exhibit A, January 11, 2000 Tab (“1/11/00 Tr.”) at
22. Later on, Carlos asked, “So then you guys want the 70 for
sure?” 1d. at 29. Panduro responded “The whole thing.” Id.
Panduro and Carl os cal cul ated the total purchase price to be

$1, 120,000, half of which the agent proposed be paid on delivery
while the other half would be paid at an unspecified later tine.
See id. at 30. Panduro and Inoa wanted the entire purchase to be

on credit, but when Carlos would not agree they returned to New

York. In this regard, Panduro offered the follow ng credible
testinony: “W didn’t agree to anything because we wanted to get
credit and there was none, so we cane back.”. 4/12/01 Tr. at 20.

Over the next several days, Carlos had a series of
t el ephone calls wth Panduro and a person naned Reynal do, whom
Panduro descri bed as the owner of the business that he was
representing. See 4/6/01 Tr. at 25; 4/12/01 Tr. at 23. See al so
Def endant’ s Exhibit A, Jan. 14, 2000 Tab (“1/14/00 Tr.") at 2.
Reynal do i nformed Carl os that he had $300, 000 for the
transaction. See 1/14/00 Tr. at 5. Reynaldo al so suggested that
Carl os send a representative to New York to pick up the noney

while, at the sanme tine, he would send a representative to



Seattle to pick up the cocaine. See id. On January 19, 2000,
Carl os agreed to deliver the cocaine to New York for an
additional fee. See Defendant’s Exhibit A, Jan. 19, 2000 Tab
(“21/19/00 Tr.") at 4; see also 4/6/01 Tr. at 26-27 (Testinony of
Agent Fonseca). To provide sone assurance of paynment, Carlos
suggested that the first transaction be limted to 35 kil ograns.
See 1/19/00 Tr. at 4. It was then agreed that Reynal do woul d pay
$280, 000 up front for the first 35 kilograms. See id. at 7-8.
See also 4/6/01 Tr. at 27-28 (Testinony of Agent Fonseca). No
date was set for delivery of the remaining 35 kilograns.? See
4/6/01 Tr. at 72; see also 4/6/01 Tr. at 71, 72 (Agent Fonseca

conceded that he did not have a firm agreenent or date as to

2 Also |l eft open were the anpbunt of the down paynent for this
second installnment and the credit terns for the renai nder of the
purchase price. In fact, Panduro disputes that there was an
agreenent for another 35 ki | ogr ans. On direct exam nation,
Panduro testified as foll ows:

Q To your know edge, had Carlos and Reynal do ever agreed to
purchase anything nore than 35 kil 0os?

A As far as | know, no. Seeing as there was not nuch noney and
they never got to an agreenent, just the 35 kilos at the
begi nni ng.

4/12/01 Tr. at 25. On cross-exam nation, Panduro testifed:

Q So even though they had tal ked about doing half, 35, Carlos
informed you that he was sending the entire 70, isn't that
right?

A Yes; but what was discussed was always 35. There was never
di scussi on of doing 70.

ld. at 45. | credit Panduro’'s testinony in this regard.
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delivery of the second 35 kil ograns).

Negoti ati ons al nost broke down after that as Panduro
attenpted to convince Carlos to do the deal w thout Panduro and
Reynal do flying to Seattle to serve as human collateral. See
4/6/01 Tr. at 29, 32 (Testinony of Agent Fonseca). |n response,
Carl os suggested that they do a straight cash deal for 19
kilograns. See id. (“let’s just do 19 kilograns and we’l|
finish, and we won’t have to do anything else”); see also
Def endant’ s Exhibit A, Jan. 31, 2000 Tab (“1/31/00 Tr.") at 5. A
short tinme |ater, Panduro called Carlos back and indicated that
he woul d be traveling to Seattle the followng day with Al berto
Bare, whom Panduro descri bed as an associ ate of Reynaldo’'s. See
4/6/01 Tr. at 30. Apparently, the parties decided to go ahead
with the 35 kilogramtransaction. Panduro and Bare were arrested
on February 3, 2000 after an undercover agent in New York was
shown the $300, 000 down paynent for the 35 kil ograns.

B. Panduro’s Fam |y G rcunstances

Panduro has a 12 year old daughter, Talia, living in
Peru who suffers from m croencephalitis (a small head). See
4/12/01 Tr. at 4. Panduro’s sister, Araly Panduro, testified
that the child doesn’t wal k, see or speak. See 4/6/01 Tr. at 52.
She al so needs to be fed and changed. See id. Wile Panduro
hasn’t seen his daughter since 1995, he has spoken to her on the

tel ephone. See 4/12/01 Tr. at 5-6. Wile Talia only babbles on



t he phone, she gets excited when her father calls. See id.

Panduro em grated from Peru in 1995, |eaving his
daughter to be taken care of by his sister and parents. See id.
at 5. Wile enployed in the United States, Panduro sent between
$250 and $300 a week to his family in Peru. See id. at 7. These
paynments hel ped cover Talia's nonthly nedical treatnent and
expensive nedicines. See id. at 5. After Panduro was let go
fromhis job in Novenber of 1999, his famly was forced to live
off of their savings. See id. at 8 Since then, Araly has cone
to the United States for work, leaving Talia to be cared for by
Panduro’ s not her and a young femal e assistant. See 4/6/01 Tr. at
53. Araly sends noney to her famly in Peru whenever she can.
See id. at 54.
1. DI SCUSSI ON

A Drug Quantity

The Governnent contends that the record clearly
establ i shes that Panuduro and his co-conspirators agreed to
purchase 70 kil ograns of cocaine from Agent Fonseca and that this
anount shoul d set Panduro’s base offense |evel. Panduro argues
that the agreed-upon quantity was 35 kilograns and that the
Governnent failed to carry its burden of establishing any anount
greater than 35 kil ograns.

In a reverse sting, the defendant agrees to buy a

certain amount of drugs for a certain prearranged price, usually



from an undercover agent or confidential informant. See United
States v. CGonez, 103 F.3d 249, 252 n.1 (2d Cr. 1997). Because
the Governnent unilaterally sets the quantity and price for the
nost part, there is a significant risk that the Governnment w ||
inflate the agreed upon quantity in order to obtain harsher
sentences for those arrested. See United States v. Lora, 129

F. Supp. 2d 77, 80 (D. Mass. 2001)(“In a sentencing regine that

| argely equates cul pability wth the anobunt of drugs attributable
to the defendant, the potential for abuse by |aw enforcenent
agents is substantial.”). See also United States v. Canbrel en,
29 F. Supp.2d 120, 125 (E.D.N. Y. 1998) (“Since the shift to a
sentencing schene that strictly ties sentencing to the quantities
of drugs involved, many courts and comment at ors have expressed
concern over the large discretion that |aw enforcenent officials
have in setting the amount of drugs ‘involved in a case.”),
aff’d, No. 98-1724L, 2001 W 219285 (2d Cr. Mar. 6, 2001)
(unpublished). Accordingly, sentencing courts have a duty to
carefully examne the record for signs of this abuse. See United
States v. Stavig, 80 F.3d 1241, 1247 (8th Cr. 1996) (reverse
sting cases require “the nost careful scrutiny and a probing

exam nation by the district court”).

In setting the drug quantity, the Sentencing Guidelines

state that



in a reverse sting, the agreed-upon quantity

of the controlled substance would nore

accurately reflect the scale of the offense

because the amount actually delivered is

controlled by the governnent, not by the

def endant . | f, however, the defendant

establishes that he or she did not intend to

provide, or was not reasonably capable of

provi ding, the agreed-upon quantity of the

controll ed substance, the court shall exclude

from the offense |evel determnation the

anmount of controlled substance that the

def endant establishes that he or she did not

intend to provide or was not reasonably

capabl e of providing.
US S G § 2D1.1, Application Note 12 (1997) (enphasis added).
Where the agreed-upon quantity is contested, the Governnent has
the burden to establish by a preponderance of the evidence the
anount of drugs attributable to the defendant. See United States
v. Hendrickson, 26 F.3d 321, 332 (2d Cir. 1994). In determning
t he amount of drugs involved, district courts have broad
discretion to consider all relevant information. See United
States v. Pico, 2 F.3d 472, 475 (2d Gr. 1993). Moreover, “[a]
sentencing court’s calculation of quantity in a drug conspiracy
wi |l be upheld unless clearly erroneous.” United States v.

Jones, 30 F.3d 276, 286 (2d Gir. 1994).

Thus, in reverse sting cases, a sentencing court’s
focus nmust be on the agreenent between the parties. As stated by
Judge Eugene N ckerson:

VWhere there is such a transaction the court
can generally infer the quantity term by

9



exam ning the agreenent itself. The parties

in the course of their dealings wll

presumably work out the details and reach an

agreenent on key ternms such as the type of

drugs, price, financing, tinme and node of

delivery, and, of course, the quantity.

But even in cases involving drug transacti ons,

the Second G rcuit has cautioned against the

hasty application of figures thrown out during

negoti ations to determ ne the anount of drugs

attributable to the conspiracy.
Canbrel en, 29 F. Supp.2d at 124 (enphasis added). See also United
States v. Alaga, 995 F.2d 380, 383 (2d G r. 1993) (“Wmere the
defendant is a buyer, however, and negotiates for a particular
quantity, he or she fully intends to commt the crinme as
pl anned. ") .3

Here, while the parties may have di scussed 70
kil ograns, they only agreed to 35. This is nost evident fromthe
fact that financing was never discussed for the second 35
kil ograminstall nent. Financing was a key issue with regard to

the first 35 kilograns. Oiginally, Ezequiel Inoa was wlling to

3 \Wile Application Note 12 uses the term “agreed-upon,”
t hereby obviating the need for a definition of “negotiation,” that
term has been defined in the context of Application Note 1 to
former U.S.S.G 8§ 2D1.4 (which directed courts to use “the wei ght
under negotiation” in calculating the base offense |evel). See
Hendri ckson, 26 F.3d at 334. The Second Circuit held that “as used
in Application Note 1, ‘negotiation’ nust describe dealings closer
to the agreenent end of the spectrum since the conspiracy’s
‘object’ can only be the amobunt of narcotics the conspirators
agreed to produce, not that which was nerely discussed.” | d.
(emphasis in original). Accordingly, the terns “agreed-upon” and
“negotiated” can be wused interchangeably for purposes of
Application Note 12 as well.

10



take all 70 kil ogranms on consignnent, but this proposal was
rejected by Agent Fonseca. Eventually, Panduro got in touch with
Reynal do who was able to front $300,000. Agent Fonseca then
agreed to deliver 35 kilograns. There are no transcripts of
conversations discussing the financing terms with regard to the
second 35 kilograns. This is because there was never an
agreenent to purchase the second 35 kilograns. Although Agent
Fonseca repeatedly referred to “70 kilograns,” nmere repetition is
not tantanount to an agreenent. Because certain key terns, such
as financing and tine of delivery, were never agreed to by the
parties, Panduro is only responsible for 35 kil ograns.*

Finally, in the case of co-defendant Al berto Bare, the
parties stipulated to an offense | evel based on 35 kil ograns of
cocaine. Wile this stipulation is not binding on the Governnent
for all defendants, it highlights the arbitrary nature of setting
the of fense | evel based on the negotiated quantity of the sale.
For exanple, the Second Circuit expressed sone concern about the

mani pul ati on of drug quantity in United States v. Caban, 173 F.3d

4 The reason that Panduro is not accountable for the second
35 kilograns is not because his co-conspirators |acked the
financial resources for this additional purchase. Wen a def endant
i's convicted of conspiring to purchase drugs, the sentencing court
need not consider the defendant’s financial capacity to purchase
the control |l ed substance. See Gonez, 103 F. 3d at 253 (hol di ng t hat
the last sentence of Application Note 12 applies only where a
defendant is selling drugs). However, because the parties never
agreed on financing, not because defendants needed financing, no
agreenent was ever reached to purchase an additional 35 kil ograns.

11



89 (2d Cr. 1999). In that case, the Governnent placed 5
kil ograns of real cocaine and 45 kil ograns of sham cocaine in a
war ehouse to be robbed by the defendant. See id. at 90. The
sentence was set based on an offense |evel reflecting 50
kil ograns of cocaine. See id. In affirmng the defendant’s
sentence, the Second Crcuit stated:

It is unsettling that in this type of reverse

sting, the governnent has a greater than usual

ability to influence a defendant’s ultimte

Gui delines |level and sentence. |t appears to

be no coincidence that the [governnent] chose

to place no | ess than 50 kil ograns of real and

sham cocaine in the warehouse; . . . But we

have no ability to force a dowward departure

as a matter of |aw Mor eover, the district

court undertook to offset any potential for

prosecutorial overreaching by departing an

additional two levels for acceptance of

responsibility, expressly noting that the

wei ght of the drugs made the Cuidelines |evel

too severe for the usual two-level departure

to correct.
173 F. 3d at 93 (enphasi s added).

There appears to be no principled reason here to hold
Bare responsible for 35 kilograns, but to hold Panduro
responsi ble for 70 kil ogranms, except for the vagaries of the plea
bar gai ni ng process. See United States v. Correa-Vargas, 860 F.2d
35, 39 (2d CGr. 1988) (“It nust be renenbered that plea
bar gai ni ng, which the prosecutor largely controls, can bring
about a huge difference in the sentences inposed for
approximately the same conduct.”). The Governnent has not

sufficiently distingui shed Panduro’s cul pability fromthat of

12



Bare to justify such a sentencing disparity. |In fact, both
defendants are described in the PSRs and the Governnent’s
subm ssion in nuch the sane way. Conpare Bare PSR Y 9-24
(describing of fense conduct) with Panduro PSR {f 9-24 (describing
of fense conduct in identical terns). See also Government’'s Apri
26, 2001 Letter at 10 (“And it was Panduro who, along with Bare,
traveled to Seattle to serve as collateral for the
transaction.”). Panduro, who did not enter into a plea
agreenent, would be facing a sentence of 108-135 nonths if 70
kil ograns were found to be the agreed-upon anmount of drugs, while
Bare was sentenced to 70 nonths. Such disparities are contrary
to the spirit of the Guidelines which provide:
Policy statenents governing the acceptance of
pl ea agreenents under Rule 11(e)(1), Fed. R
Cim P., are intended to ensure that plea
negoti ation practices:
(1) pronote the statutory purposes
of sentencing prescribed in 18

U S.C § 3553(a);°® and

(2) do no perpetuate unwarranted
sentencing disparity.

US S G Ch 6, Part B, Introductory Commentary (enphasis added).
Al t hough Bare has already been sentenced, his plea

agreenent is nonetheless relevant to this proceeding. I f the

°> These purposes include the need for the sentence inposed to
reflect the seriousness of the offense, to pronote respect for the
law, to provide just punishnent, to afford adequate deterrence, to
protect the public, and to provide the defendant wth needed
correctional treatnent. See 18 U S.C. § 3553(a)(2).

13



Governnent inperm ssibly altered the anbunt of drugs with which
Bare was involved in order to artificially deflate his Cuidelines
range, his plea agreenent should not have been accepted by this
Court. See United States v. Stanley, 928 F.2d 575, 582 (2d G r
1991) (there is a Congressional expectation that judges wll
“exam ne plea agreenents to nake certain that prosecutors have
not used plea bargaining to underm ne the sentencing guidelines”)
(it nternal quotation marks and citation omtted). Assum ng the
Governnent acted in good faith, Bare' s plea agreenent is presuned
to have been based upon a reasonable interpretation of the
relevant facts. As there has been no change in the facts since
Bare’'s sentencing, the Governnent is estopped from seeking a
hi gher drug quantity for a simlarly situated co-defendant. See
Correa-Vargas, 860 F.2d at 40 (in some circunstances, judges can
“aneliorate to sone extent the skew ng occasi oned by plea
bargaining”). | therefore conclude that 35 kilograns is the
appropriate and agreed-upon quantity. See id. (“Only by allow ng
the district courts sensible flexibility can we pronote the
equal |y inportant purposes of just punishnment, respect for the
| aw and adequate deterrence set forth in the Sentencing Reform
Act.”).

B. Application Note 15

The Sent enci ng Conm ssion recogni zes that defendants

are sonetines induced to purchase nore drugs than they otherw se

14



woul d have through di scount pricing. Accordingly, a downward
departure nay be appropriate in such cases. See Caban, 173 F. 3d
at 93 (the Sentencing Guidelines address “the situation in which
t he governnent stretches the defendant’s |limted resources — and
i ncreases the quantity involved in the drug transaction — by

di scount pricing”). The Sentencing Quidelines provide as
fol |l ows:

If, in a reverse sting . . ., the court finds

t hat the governnent agent set a price for the

controlled substance that was substantially

below the market value of the controlled

subst ance, thereby |eading to the defendant’s

purchase of a significantly greater quantity

of the controll ed substance than his avail abl e

resources would have allowed him to purchase

except for the artificially low price by the

government agent, a downward departure may be

war r ant ed.
US S G 8§ 2D1.1., Application Note 15.° The natural corollary
to Application Note 15 is that the sane rational e should apply
where the inflated quantity is set by offering overly generous
credit terns, rather than discount pricing.

Two district courts have al ready reached this
conclusion. In Canbrelen, the defendants had agreed to rob a
war ehouse they believed held 80 kil ograns of cocaine, based on
the word of a confidential informant who organi zed the robbery.

See 29 F. Supp.2d at 124. The court found that the informant was,

6 Application Note 15 departures are encouraged departures.
See Lora, 129 F. Supp.2d at 90.

15



in effect, selling the cocaine on consignnent to the defendants.
See id. at 125. The defendants were to keep three-quarters of
the proceeds of the sale of the stolen cocaine while the
informant was to receive a quarter. See id. The court
downwar dl y departed based on Application Note 15, stating:

In the usual reverse sting case, an infornmant
“artificially” enhances the nunber of kilos in
t he transaction by setting a price
substantially bel ow market price to i nduce the
defendants to buy nore kilos than his
avai l abl e resources would have allowed him
That 1s exactly conparable to what the
informant did here. H s proposal was in
effect to furnish to defendants on consi gnnent
what ever cocaine was in the warehouse - he
clainmed 80 kilos - in exchange for paynent of
one-quarter of the amount thereafter obtained
on the sale of the cocaine. The “price” to
the defendants for their share was | ow i ndeed,
far below the market rate. The informant thus
tried to ratchet up the nunber of years of
i ncarceration the defendants woul d face.

ld. See also Lora, 129 F. Supp.2d at 92 (“The rel evant questi on,
then, is not sinply whether the price per kil ogram was
artificially low, but whether the government’s financial terns in
general were artificially generous, or otherw se unrepresentative
of market practices.”).

Thus, bel ow market pricing can be achieved in at |east
two ways: through discount pricing or by overly generous credit

terns.” Application Note 15 should apply to both situations.

" The quoted price per kilogramof $16,000, while on the | ow
side of the DEA's list of drug prices for the Seattle area, is
wi thin the range of prices used in undercover buys. See Governnent

16



The next step is to determ ne whether Panduro has satisfied the
requi renents for a downward departure. Application Note 15 has
been described as involving a two-part test. See Lora, 129

F. Supp.2d at 90. The first prong asks whether the Governnent
of fered a bel ow market price through discount pricing or overly
generous credit terns. See id. at 91. The second prong asks
whet her such di scount pricing or overly generous credit terns

i nduced the defendants to purchase nore cocaine than their
avai | abl e resources would have all owed. See id.

Here, the second question is easily answered in the
affirmative. |If Agent Fonseca had not extended credit for half
of the purchase price for the 35 kil ogranms, defendants woul d have
been limted to 19 kilogranms. It was only through Agent
Fonseca’ s extension of credit that defendants were able to
purchase the entire 35 kilogranms. The only renaining question,
then, is whether it was reasonable for Agent Fonseca to “front”
half of the cocaine. This is a fact intensive inquiry. See id.
at 81.

| recognize that drugs are often sold on consi gnnent or
on credit wwth a down paynent. See Gonez, 103 F.3d at 253; Lora,
129 F. Supp.2d at 95 (“So long as the [defendants] convinced a

drug whol esaler of their trustworthiness and ability to pay

Exhibit 1 (Seattle Field Division - 2nd Quarter FY 00). D scount
pricing is therefore not an issue.
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| ater, the typical whol esal er would not demand a | arge down
paynent.”). However, when such sales are nmade, there is
general ly sonme assurance that paynent will be made. Such indicia
i nclude a pre-existing business relationship or a detailed
under st andi ng of the purchaser’s drug distribution network.

Here, there are neither. Al of the defendants were strangers
to Agent Fonseca. Moreover, Agent Fonseca knew virtually nothing
of the purchaser’s drug distribution network or their capacity to
nmove nulti-kilos of cocaine. Finally, the changing cast of
characters woul d have nmade any real world whol esal er wary. Under
t hese circunmstances, an extension of credit for 50% percent of
the purchase price is both unreasonabl e and bel ow narket.
Accordingly, to adjust for the artificially Iow price of the
cocaine resulting fromthe overly generous credit terns, a

downward departure of three levels is appropriate.

C. M nor Rol e Adj ust nent
Application Note 3 to U S.S.G 8§ 3Bl.2 defines a m nor
participant as “any participant who is | ess cul pabl e than nost
ot her participants, but whose role could not be described as
mnimal.” This would entail conparing the relative culpability
of the defendant being sentenced to that of his co-defendants.

There is, however, a judicial gloss that requires conparison with

18



t he conduct of an average participant in the type of crinme at

i ssue. As explained by the Second Circuit,
[t]his Court has nade <clear that “the
Sent enci ng Conmi ssion intends for cul pability
to be gauged relative to the elenents of the
of fense of conviction, not sinply relative to
co-perpetrators.” United States v. Pena, 33
F.3d 2, 3 (2d Gr. 1994); see also United
States v. Lopez, 937 F.2d 716, 728 (2d Gr.
1991) (reduction appropriate where defendant
is “substantially less culpable than the
average participant) (quoting US S .G §
3B1. 2, comment . (backg’ d) (emphasis in
Lopez)); United States v. Caruth, 930 F. 2d
811, 815 (10th Gr. 1991) (“the Cuidelines
perm t courts not only to conpare a
defendant’ s conduct wth that of others in the

sane enterprise, but also with conduct of an
average participant in that type of crinme”).

United States v. Aimal, 67 F.3d 12, 18 (2d Cr. 1995).

Foll owi ng this mandate, Panduro woul d have to be |ess
cul pabl e than his co-defendants, Bare and |Inoa, and would al so
have to be | ess cul pable than the average broker or internediary
of a large drug transaction. He is neither. As an internediary
bet ween Agent Fonseca and the purchasers, Panduro nmade numerous
tel ephone calls to Agent Fonseca, found various purchasers, flew
out to Seattle to neet with Agent Fonseca, negotiated the terns
of the transaction, and ultimately served as human col |l ateral for
the deal. One would be hard pressed to find sonething that
Panduro did not do to facilitate the deal. Accordingly, Panduro
is not |ess cul pable than either his co-defendants or an average

drug internediary and is not entitled to a mnor role adjustnent.
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D. Extraordinary Famly G rcunstances

VWhile Talia s situation is tragic, it does not warrant
a famly circunstances departure for Panduro. A famly
circunstances departure is only appropriate where it is clearly
established that the defendant is a unique source of financial
and/ or enotional support for his famly. See, e.g., United
States v. Galante, 111 F. 3d 1029, 1037 (2d Gr. 1997); United
States v. Johnson, 964 F.2d 124, 129 (2d Gr. 1992); United
States v. Alba, 933 F.2d 1117, 1122 (2d Cr. 1991). Wile
Panduro does provide sonme enotional support to his daughter via
tel ephone calls, he is not the child' s only source of such
support. Panduro’s nother, who is currently caring for the
child, provides the majority of Talia s enotional support. As
for financial support, Panduro testified that he has not sent his
fam |y noney since he becane unenpl oyed i n Novenber of 1999.
Thus, Panduro cannot be considered the sole source of enotional
and/ or financial support for his daughter. Panduro’s notion for
a downward departure based on extraordinary famly circunstances
is therefore denied.
I 11. CONCLUSI ON

Panduro’s offense level is calculated as follows. Hi's
base offense level is 34 based on 35 kil ogranms of cocaine. Two
| evel s are subtracted as the defendant qualifies for the Safety

Val ve provisions of 18 U.S.C. 8§ 3553(f). See U S.S.G §
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2D1.1(b)(6). Three additional levels are subtracted for
Panduro’ s acceptance of responsibility. See U S . S.G § 3El1.1(a)
and (b). Finally, a downward departure of three levels is
granted pursuant to Application Note 15. At offense |evel 26,
Crimnal History Category |, Panduro’s Guidelines range is 63 to
78 nonths in custody. Sentencing is set for June 1, 2001 at

12: 00 p. m

SO ORDERED

Shira A. Scheindlin
U. S. D J.

Dat ed: New Yor k, New Yor k
May 31, 2001
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(212) 947-0909

For the Governnent:

Dani Janes

Assi stant United States Attorney
One Saint Andrew s Pl aza

New Yor k, New York 10007

(212) 637-1024
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